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DIGEST 

Procuring agency reasonably determined that individual 
surety on a bid bond was nonresponsible where agency owned 
by surety engaged in business practices which called into 
question the surety's integrity and credibility. 

DECISION 

Gem Construction Co., Inc., protests the rejection of its 
low bid under invitation for bids (IFB) No. DACA27-88-B- 
0038, issued by the Louisville District of the Corps of 
Engineers for the installation of an Intrusion Detection 
System. 
because an individual on its bid bond had engaged in 
unethical business practices which called into question ones 
integrity and credibility. We deny the protest. 

The Corps reports that there has been a growing concern 
among its Districts regarding individual sureties. The 
Corps reports that over the past few months the Districts 
have had numerous bidders use individual sureties to 
guarantee bid, performance, and payment bonds, and that it 
has been overwhelmed with a number of deficient and 
fraudulent guarantees. The Corps reports that in response 
to this situation, the Judge Advocate General's Office has 
established a "Bond Team" to monitor the problem, and 
requires that the contracting officer check with the Bond 
Team before determining the acceptability of any individual 
sureties. , 

The Corps reports that the contracting officer in evaluating 
the acceptability of Gem's individual sureties discovered 
that one of the sureties and the notary public were on the 
"bad list" maintained by the Bond Team, and were being 
proposed for debarment. 
arise from the business practices of MSR Associates, an 

The Corps determined that Gem was nonresponsible 

The reasons for the proposed action 



i n s u r a n c e  a g e n c y  owned by t h e  i n d i v i d u a l  s u r e t y  i n  q u e s t i o n ,  
which  a lso employs  t h e  n o t a r y  p u b l i c  on  t h e  b id  bond. MSR 
had p r o v i d e d  U n i v e r s a l  C i t y  C o n s t r u c t i o n  Company w i t h  s i x  
d e f e c t i v e  b i d  bonds  s u b m i t t e d  u n d e r  Corps s o l i c i t a t i o n s .  
These  b i d  bonds  i n c l u d e d  f o r g e d  a f f i d a v i t s ,  named 
i n d i v i d u a l s  as s u r e t i e s  who had n e v e r  agreed t o  be bound a s  
s u r e t i e s ,  and c o n t a i n e d  improper n o t a r i z a t i o n s  and 
und i sclosed bond ob1 i g a t  i o n s  , among other  impropr i e t  ies . 
Based upon t h i s  i n f o r m a t i o n ,  t h e  p r o c u r i n g  a g e n c y  d e t e r m i n e d  
t h a t  t h e  s u r e t y  was u n a c c e p t a b l e  and r e j e c t e d  G e m  a s  
n o n r e s p o n s i b l e .  

T h e  q u e s t i o n  of t h e  f i n a n c i a l  a c c e p t a b i l i t y  of a s u r e t y  is a 
matter of r e s p o n s i b i l i t y  which may be e s t ab l i shed  a t  any  
time before the c o n t r a c t  award. C o n t r a c t  S e r v i c e s ,  Co .  , 
8 - 2 2 6 7 8 0 . 3 ,  S e D t .  1 7 ,  1 9 8 7 ,  87-2  CPD V 263  . I n  making a 
d e t e r m i n a t i o n  k e g a r d i n g  r e s p o n s i b i l i t y ,  t h e  p r o c u r i n g -  agency  
is v e s t e d  w i t h  a wide d e g r e e  of d i s c r e t i o n  and b u s i n e s s  
judgmen t  and t h i s  O f f i c e  w i l l  defer t o  t h e  a g e n c y ' s  d e c i s i o n  
u n l e s s  t h e  p ro tes te r  shows t h a t  there was bad f a i t h  by t h e  
a g e n c y  o r  t h a t  there was no  r e a s o n a b l e  bas i s  for  t h e  
d e t e r m i n a t i o n .  E x c a v a t o r s ,  I n c . ,  B-232066,  NOV. I ,  1988 ,  . - 88-2  C P D  11 

Here, t h e  r e c o r d  shows t h a t  t h e  Corps had i n f o r m a t i o n  which 
l e g i t i m a t e l y  cas t  d o u b t  o n  t h e  i n t e g r i t y  o f  o n e  of t h e  
i n d i v i d u a l  s u r e t i e s .  W e  f i n d  t h a t  t h i s  i n f o r m a t i o n  r a i s e d  
a s e r i o u s  q u e s t i o n  c o n c e r n i n g  t h e  c r e d i b i l i t y  o f  t h e  
i n d i v i d u a l  s u r e t y .  I n  p a r t i c u l a r ,  w h i l e  t h e  i n d i v i d u a l  may 
n o t  h a v e  b e e n  d i r e c t l y  r e s p o n s i b l e  f o r  t h e  b i d  bond 
i r r e g u l a r i t i e s  i n  q u e s t i o n ,  he  was t h e  owner  o f  t h e  company 
which had engaged  i n  a p a t t e r n  o f  p r o v i d i n g  b i d d e r s  w i t h  
d e f e c t i v e  bid bonds .  I n  e f f e c t ,  u n d e r  t h i s  i n d i v i d u a l ' s  
d i r e c t i o n ,  MSR was r e g u l a r l y  p a s s i n g  f r a u d u l e n t  bond 
i n f o r m a t i o n  as  a bond broker. I n  o u r  view, t h e s e  b u s i n e s s  
pract ices  p r o v i d e d  t h e  p r o c u r i n g  a g e n c y  w i t h  a r e a s o n a b l e  
bas i s  t o  q u e s t i o n  t h e  a c c u r a c y  o f  t h e  s u r e t y ' s  f i n a n c i a l  
r e p r e s e n t a t i o n s  a n d ,  t h e r e f o r e ,  t o  make a n o n r e s p o n s i b i l i t y  
d e t e r m i n a t i o n .  See Dunbar  & S u l l i v a n  Dredg ing  C o . ,  
B-232416,  Sept.  2 9 ,  1 9 8 8 ,  88-2  CPD 11 3 0 1 .  

The pro tes t  is d e n i e d .  

Jam& F. Hinchman 
G e n e r a l  C o u n s e l  

2 B-232271 




